STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

April 27, 2007

Board of Land and Natural Resources

State of Hawaii PSF No: 01HD-317
Honolulu, Hawaii. Hawai'i

Rescind Prior Board Action of March 22, 1996 (Item D-1), Direct Sale of a
Perpetual, Non-Exclusive Easement to Douglas Hardy Knowlton and Patricia

Ross Knowlton for access and utility purposes, Olaa Summer Lots, Puna,
Hawai'l, Tax Map Key: 3"/ 1-9-003: Kalaninauli Road.

BACKGROUND:

At its meeting of March 22, 1996, the Board of Land and Natural Resources, under Agenda Item
D-1, approved the direct sale of a perpetual, non-exclusive easement to Douglas Hardy Knowlton
and Patricia Ross Knowlton for access and utility purposes at Olaa Summer Lots, Puna, Hawaii,
Tax Map Key: 3"/ 1-9-03: Kalaninauli Road. Kalaninauli Road exists only as a "paper road".
(Exhibit A)

On July 21, 1999, the Department of the Attorney General, at the request of the Chairperson,
presented a legal interpretation of the definition of "Public Highway" under HRS 264-1(a). In
brief, the Attorney General's Office concluded that, "a paper road which has been delineated or
laid out on a subdivision map and originally created by either the State or a county, is a public
highway, and in general, is owned by the county in which the highway lies. Thus, in most
instances, the county, not DLNR has jurisdiction to dispose of the road.” Due to the
aforementioned, staff informed applicant of the State's position and submitted a rescind action for
the May 24, 2002 Land Board Meeting, Item D-2. On May 21, 2002, via facsimile transmission,
applicant requested a deferral on agenda Item D-2 to give him more time to research and
investigate the State's decision of no longer having jurisdiction to grant his request for an
easement. There has been no further correspondence from applicant. On March 15, 2007,
applicant was sent a draft of Land Board submittal requesting approval of the recession and
applicant was given until March 30, 2007 to submit any comments or objections. On March 28,
2007 applicant telephoned Hawaii district office to say he will not be responding in writing and
had no objections to proceed with the recession.

On April 4, 1996, our Hawaii District Land Office received a check in the amount of $1,000.00
reflecting the appraisal deposit as requested. Since the County of Hawaii and not DLNR has
jurisdiction to dispose of the road, staff recommends the BLNR rescind its prior actions, allowing
a full refund of the appraisal deposit back to Mr. and Mrs. Knowlton. In doing so, our files




Rescind Prior Board Action of April 27, 2007
03/22/96, Item D-1 Page 2

concerning this matter may be officially closed.

RECOMMENDATION: That the Board:

1. Rescind the prior Board action of March 22, 1996, under agenda item D-1,
allowing for a full refund of the appraisal deposit back to applicant.

Respectfully Submitted,

Land Agent

APPROVED FOR SUBMITTAL.:
)

Peter T\Young, Chai@rsoo
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July 21, 1999

The Honorable Timothy E. Johns
Chairperson of the Board of
Land and Natural Resources
1151 Punchbowl Street
Honolulu, Hawaii 96813

Dear Mr. Johns:

Re: Request for Legal Interpretation of the Definition of
“Public Highway” under HRS 264-1 (a) .

THE QUESTION

This is in response to your predecessor's May 6, 1998
‘memorandum asking whether the Board of Land and Natural Resources
(BLNR) may sell an access easement over a "paper road."! To put

it another way, the question is, does the BLNR. own paper roads,
pursuant to Hawaii Revised Statutes (HRS) § 264-2, so that it may
dispose of said roads under § 171-13, HRS.

! For purposes of this opinion, the term “paper road” means a road which
has been planned by the government for the purpose of providing access to a
government created homestead lot, but does not actually exists on the ground.
Often paper roads are shown on subdivision maps.

EXHIBIT“A "
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BRIEF ANSWER

In brief, we conclude that a paper road which has been
delineated or laid out on a subdivision map and originally
created by either the State or a county, is a public highway, and
in general,? is owned by the county in which the highway lies.
Thus, in most instances, the county, not BLNR has jurisdiction to
dispose of the road. ”

BACKGROUND

The question of how to treat a paper road under § 264-1,
HRS, has arisen from time to time when the BLNR has been asked
to grant a property owner an easement over a paper road on public
land for access to the property owner’s lot. The matter
generally arises in the context of a request by homestead
subdivision lot owner for an access easement from the State over
the paper road in order to qualify for financing for a residence.
Financial institutions generally require a homestead lot to have
access to a public highway before the applicant may qualify for a
mortgage. Historically, the BLNR has granted to homestead lot
owners easements for access purposes over these paper roads.
This action makes sense only if a paper road is not a county
“public highway” owned by the county and as such may be treated
as unencumbered state land subject to conveyance by the BLNR.

An example of the problem arose recently on the island of
Hawaii, where the government (State) created homestead lots on
state public lands for leases and fee simple homestead ownership,
bpursuant to the-Land Act of 1895 (Act). Section 212 of the Act
authorized the Commission of Public Lands?® to survey and set

*We say “in general” because although the specific determination of
whether a paper road is owned by the State or county will be factually based
in each instance, almost all if not all homestead paper roads will be county

public highways.

*The Commission of Public Lands is the predecessor to the Board of Land
and Natural Resources. Act 32, 1962 Haw. Sess. Laws. 95.
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apart portions of public lands for homestead lots and roads. 1In
many instances, the government subdivided and sold the lots but
never constructed or built the planned roads that were intended
to connect the lots to a public highway. The roads, however,
were shown on subdivision maps created by the government.

In a memorandum dated June 8, 1992, we advised the Hawaii
District Land Agent that such a paper road was not a "public
highway" within the meaning of HRS § 264-1. We stated that in
order for a road to be a public highway the road had to exist on
the ground. Because of that conclusion, we further advised that
paper roads on the public land in question should be treated as
unencumbered state lands within the jurisdiction of the
Department of Land and Natural Resources, rather than public
highways subject to county jurisdiction. As such, the roadway
lands could be disposed of by the State.

For the reasons which follow, we reconsider the memorandum

of June 8, 1992, and conclude that homestead paper roads are v
roads that have been “laid out” within the meaning of HRS § 264-1 .
and are thus “public highways.” As to whether the spcific public

highway, (Kalaniauli Road, Olaa Summer Lots, Puna, Hawaii, TMK
3rd/1-9-03), is under the jurisdiction of the State or under the
jurisdiction of the county, we find that the road is owned by the /b//
county and subject to its disposition, not the BLNR’s.

DISCUSSION

A. Definition of Public Highwavy.

Hawaii Revised Statutes § 264-1, defines “public highway” as
follows:

(a) All roads, alleys, streets, ways, lanes, bikeways, and
bridges in the State, opened, laid out, or built by the
government are declared to be public highways. [Emphasis
added.]
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The definition of public highways under HRS § 264-~1(a), is
identical to the original definition of public highways found in
the Highways Act of 1892. The terms "opened" and "built" in the
statute are apt to describe a road that actually has been built
and exists on the ground. The term "laid out," on the other
hand, is more likely to describe a road that has not been built
vet, but is intended to be built. :

In order to ascertain the true meaning of a statute, we are

generally guided by canons of statutory interpretation. " [T]he
fundamental starting point is the language of the statute
itself." Mathewson v. Aloha Airlines, Inc., 82 Haw. 57, 71, 919

P.2d 969, 983 (1995).

When there is doubt, doubleness of meaning, or
indistinctiveness or uncertainty of an expression used in a
statute, an ambiguity exists. (citation omitted). And
fifth, in construing an ambiguous statute, the meaning of
the ambiguous words may be sought by examining the context,
with which the ambiguous words, phrases, and sentences may
be compared, in order to ascertain their true meaning.
Moreover, the courts may resort to extrinsic aids in
determining the legislative intent. (citation omitted).

Peterson v. Hawaii Elec. Light Co., Inc., 85 Haw. 322, 328, 944
P.2d 1265, 1271 (1997).

There is no statutory definition for the term "laid out."
The term "lay out," however, is defined in ordinary terms as
meaning "to plan in detail; to map out; to arrange as grounds or
plans. (Webster's New International Dictionary, 24 ed.,
unabridged, 1950.)" In the Matter of Bishop Trust Co.. Ltd., 40

Haw. 730, 732 (1955), reh'’g denied, 41 Haw. 650 (1955).

In Bishop Trust, the Supreme Court of Hawaii, described the
term "laid out," as meaning a road which is "delineated on a map

or otherwise located and defined." Id., 40 Haw. at 732.

&
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Similarly, in Watson v. Greely, 69 Cal.App. 643, 232 P. 475
(CA 1924), the court distinguished roads that actually had been
built or constructed from roads which had only been "laid out."
In Watson, the definition of a “highway” under the relevant
statute was as follows:

In all counties of this state public highways are
roads, streets, alleys, lanes, courts, places, trails,
and bridges, laid out or erected as such by the public,
or if laid out or erected by others, dedicated or
abandoned to the public/.]

Id., 69 Cal.App. at 649, 232 P. at 478. The court in
distinguishing between the two types of highways made the
following observation: -

[Tlhe words ‘laid out’ do not in themselves imply the
building or construction of a structure or other work.
One about to build a house would not say that he
intended to ‘lay out’ a house, much less would he say
after it was built or completed that it had been ‘laid
out.’” Nor would those words be the apt ones to use in
expressing the idea of the building and completion of a
levee or a canal or a ditch. Hence, it is only
reasonable to assume that if the legislature, in
defining highways, intended to say that only such ways
as had roads upon them were county highways, it would
not have used the phrase "laid
out" as descriptive thereof, but would have said that
those ways only are highways upon and over which roads
have been built, and, naturally, would have employed
more apposite words or phrases in defining the same.

Id., 69 Cal.App. at 649-50, 232 P. at 478.
One might read the statute to mean that in order for a road

to be considered a public highway all three elements (opened,
laid out, and built) must be satisfied. We do not agree with
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this reading. The terms used to describe a public highway in HRS
§ 264-1, are "opened, laid out, or built." [Emphasis added]. 1If
the legislature, when it enacted HRS § 264-1(a), had intended
that only highways which had actually been built could qualify as
public highways, it would not have used the disjunctive "or" to
set apart the three verbs listed in the definition of “public
highway.” Moreover, there would have been no point to using the
term “laid out” in. the statute if the term independently of the
other verbs in the section did not by itself mean “public
highway.” 1If the statute intended to include only roads that had
in fact been constructed by the government, the term “laid out”
would be meaningless surplusage.

A cardinal rule of statutory construction is to give effect
to all parts of a statute so that no clause, sentence, or word is
rendered superfluous, void, or insignificant if a construction
can be legitimately found which would give force to and preserve
all words of the statute. State v. Ortiz, 74 Haw. 343, 351-52,
845 P.2d 547, 551-52 (1993), recon. denied, 74 Haw. 650, 849 P.2d
81 (1993). To use the terms “laid out” and “built” in the
conjunctive would be redundant and would not give to “laid out” a
separate meaning.

Based upon the above, we are of the view that a road such as
the homestead paper road on the Big Island which has been
delineated on a subdivision map created by the government, falls
within the definition of “public highway” under HRS § 264-1(a),
even though the road does not exist on the ground.*

‘Attorney General Opinion No. 63-54 states that a “public highway”
pursuant to § 142-1, Revised Laws of Hawaii 1955, which is the predecessor to
§ 264-1, HRS, “is a road or street actually constructed and existing on the
ground. It does not refer to a mere ‘paper’ road or an unimproved way not
open to the general public as a road.” We are now of the view that the
statement in AG Op. 63-54 is incorrect, but because the discussion on the
status of paper roads was not relevant to the question posed in the opinion,
the statement does not affect the conclusion reached in AG Op. 63-54, nor is
the statement controlling precedent in the present analysis.
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B. Ownership and Disposition of Public Highwavs.

Public highways are of two types:

(1) State highways, which are all those. under the
jurisdiction of the department of transportation; and

(2) County highways, which are all other public highways.

Section 264-1(a), HRS, defines two types of public highways. The
first consists of those public highways under the jurisdiction of
the Department of Transportation (DOT). These the statute
declares are state public highways. Section 264-1(a) (1), HRS.
State public highways are more particularly described in chapter
264. Generally they are federal aid highways which run around
the perimeter of each island. All other public highways are
county public highways. Section 264-1(a) (2), HRS. The counties
own in fee simple their respective county public highways by
virtue of HRS § 264-2. 1In most, if not all cases a homestead
paper road would not fall under the jurisdiction of DOT.
Accordingly, it would be a county public highway.

CONCLUSION

In view of the conclusion we have reached in this opinion,

4(...continued)

The question raised in AG Op. No. 63-54 was whether the County of Hawaii
could sell a state-established homestead paper road. The opinion concluded
that a county could not because it did own the highway under § 142-2, RLH.
Section 142-2, RLH, limited the ownership of county public highways to “only
such highways acquired by the counties by eminent domain, purchase, dedication
or surrender.” Since the county had not acquired the paper ‘road’ through any
of these means, the opinion rightly concluded that the county could not sell
it. Act 221, 1965 Haw. Sess. Laws 338, amended § 142-2, to provide that by
virtue of section 142-2, HRS, itself the county owns in fee simple all county
public highways acquired by whatever means and may dispose of them in
accordance with the laws.
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we advise that the BLNR should no longer grant easements over
county public highways (which include paper roads) to homestead
lots. 1Instead applicants should be referred to the county for
appropriate action.

\ p

Deputy/Attorney General

APPROVED:

7/

Farl I. Anzai

Attorney Genetal
5m10




R=555 - ) e,

a e . 1, i
T STATE OF HAWALI: o,
" 'BUREAU OF CONVEYANCES .

RECORDED v

MAY. 08, 1992 / 10:00 AM

Doc No(s) 92-072288
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Hawaiian Trust Company, Limited !

Real Estate Dept.
Attn: Rachel Uehara

(DO NOT WRITE IN THIS SPACE)

TITLE OF DOCUMENT:

PARTIES TO DOCUMENT:

Grantor: HAWAIIAN. TRUST COMPANY, LIMITED, Trustee hereinafter
stated :

Grantee::. DOUGLAS HARDY KNOWLTON and PATRICIA RCSS KNOWLTON.

PROPERTY DESCRIPTION: LIBER/PAGE/DOCUMENT NO. ¢
198707485
SEE EXHIBIT A" DOCUMENT NO, 3
TRANSFER CERTIFICATE OF
TITLE NO(S).:

DEED
KNOW ALL MEN BY THESE PﬁESEN’I‘S:

That HAWAIIAN TRUST COMPANY, LIMITED, a Hawajii
corporation, 'Ifrustée under unrecorded Revocable Living Trust
Aqreement dated July 5, 1978, as amended, with powers to sell,
mortgage, lease, etc., hereinafter called the "Srantor", for and
in consideration of the sum of ONE DOLLAR. -($1.00) to Grantor paiad
by DOUGLAS HARDY KNOWLTON and PATRICIA ROSS KNOWLTON, husband and
wife, whose address is 1179 iunahana Place, Kailua, Hawaii

96734, hereinafter called the "G:antea",'receipt whereof is

Rusit MOORE CRAVEN SUTTON MoRRy & Bext




hereby acknowledged, does by these presents grant and convey the

venl PYoparty desceibeil In BExhibit w4 havaty at.tavlied ang
expressly made a part hereof, unto Grantee 23 TENANTS BY THE
ENTIRETY with full rights of aurvivorsﬁip and not as tenants in
ynﬁwunh; »

And the reversions, remainders, rents, issues and
profits thereof and all of the estate, right, title and interest
of the Grantor, both at law and in equity, therein and thereto;

TO HAVE AND TO HOLD the same, together with all
buildings, improveménts,‘tenements, hereditaments, rights,
easements, privileges and appurtenances thereunto belonging or
appertaining or held and enjoyed therewith unto Grantee,
absolutely and in fee simple.

And the Grantor for itself and its successors in trust
hereby covenants with the Grantee that said property is free and
clear of all encumbrances made or suffered by it, except ag may
be hereinabove set forth and as set forth in said Exhibit “A" ang
that it will warrant and defend the same unto the Grantee
forever, against the lawful claims and demands of all rersons
alniming By, through ar ungar the Grantoy, except as atoresaid,

IT IS UNDERSTOOD that HAWAILIAN TRUST COMPANY, LIMITED,
is executing this document solely in its capacity as Trusteé as
aforesaid, and 1; not assuming any parsonal liability in its
E€8FpBrats sapasity,

The terms "Grantor" and "Grantee", as and when used

herein, or any pronouns used in place thereof, shall mean and

include the masculine, femiriine or neuter, the singular or plural

number, individuals or corporations, and thei: and each of their
respective successors, successors in trust, heirs, perscnal

representatives and assigns, according to the context thereof.




IN WITNESS WHEREOF, the Grantor has executed thege

.

Presents this day of MAY T aady! )19 .
—_— — AT T L S

IR SR Qi bl A L, AL,
Viuntee as afviseald

{ }( i/ ”””[ l’f‘,'
bk \

' mm,”‘ beadog

BSIA b ey
JOAN C. BAUMG aRT

STATE OF HAWATI
orrYy AHD EONPIY Honosabg

AAY - 11992

on this _  Yay er 19 , before

me appeared ANIS L. KUromore

102K & paimgae o
. o i . tome personally known, who, being

by me duly sworn, did say that they are the
b E Risinere .

Gy NGRS,
respsctively, of HAWAIIAN TRUST 'COMPANY, LIMITED, a Hawaif
Corporatien, Trustee undax unrecorded Revoecable Living Trust
ﬁgfﬁ%ﬂ%ﬁ% QRESQ 5313 3, 1833, a8 Eﬂéﬁééé, Qiéﬁ powers to mell,
misrbgage, leass, de@., and that the seal afgixed to the foregoing
%nEEEHmsn% {8 ths corporate seal of said @orporation and that
Bald ihatrument was signed and paaled in behalf of said
esrparatish by authority of iis Board of Directors, and the said

JANIS ¢ RURDMOTO and R 14y e ‘A

acknowledged said instrument to.be the free act and deed of saigd

ﬁmﬁﬂ Cudeco

Notary Publie, State of Hawaii,

corporation as such Trustee.

My commission expires 7-/V"-¥3

e e




EXHIBIT "A"

RV pf hat wewgiaty PA sl WP g flhabiig s b g
HE M Lot a) dewny ibed Ty aii FHVEL G by Gand kg eyl Granh
Db e gEUGE i Hallave 11, ditine) slinate, Vet and buing
Maa, Blsiibne f it ba kil wnd ity ul Navatl, Hrats af
Hawa‘i, it bhiis Banded and Aivair i s

BARGEL 1: Beginning at Lhe souch i af bhie plece wf
: Fand aid o the Mt Lhisaster iy wide we
Katanipanit PeAN, bhe s dbnntre o0 F aad) padnt af haytanlng
Fafaried Lo Goveriment Survey Triangulation Stattan "RULARELN
belpg 30,910,689 feet south and 24,986.86 feet east, and running .
by true azimuths measured clockwise from true South:

1. 149¢ 31 114.93 feet along the
northeasterly side of
Kalaninanli Road;

2o 2390 1y 200,00 feel along Lot 14, nlock
E of the Olaa Summer
Eota;
feet along Grant 6597 to
George H. Vicars:

feet to the point of
beginning and containing
an area of 21,084 square
feet, more or less,

BEING THE PREMISES DESCRIBED IN DEED

GRANTOR t  JANET LEE ROSS, widow

GRANTER L] ﬁANAZIAN TRUST COMPANY, LIMITED, a Rawali
gorporation. Trustee updep uneegasded
Revocable leing Trust Agreement dated July 3,
. 978, an amende
PATED i Jupe 19; 1985

RECORDED tiber 19870 rage 488

END OF EXHIBIT "A"




© o FWIL OLION
asanasd

L)
. ;
ﬁ ———————3INId
; g TTIvos TORNVET OL TJ0TITS 1Y MYH “YNNd 'SL07 2FNNNS v Y70 SO dad
ST30UVd | | ONINIVANGD LITHS GONVAQY
€061 i -
1vld | 235 |aNoz H P
NOISiAIQ quiHL
-
13
rrons ersmgg N
sewpur semery fo spess Ag H
PIUMO DAOQE S§OT J1tF  BFON
w 3
R
| 1
1
., gy ed
PYRL LA 1“.2 [yt m—

LovaL wWrY

NOILDFAS

E] e I
v
- ~ 704 2151
oNV'2 BRSNS ol 8227
T hé wy goat | OHF
e = -4 oy zatd | VT
g 5 2z o o ot |V
oy #LE
agvod = s | er aee
o | T oy ot 5 y
o = = - e 3
\ B‘Ihﬂﬂl |~ 4 | * H
T g 7 o y
_ mjl\.\\ﬂn_ S | #ooos w . , ¥ & s i
e r 3 4 it K CE N
I i 3 m 3 0] #
— veroro | o M m i gozs  |*
d oy ey sicte oy 22 H i
m” | B p— munv Y
H vodsig PUSHLED _— ea
a5 B | >y i n e H
& B r . Yoni i wemel Lo
. AT # 3 R N o LS L] ¥
3 & -
s 2 why'D AT prez =]
G TR ! all® - S ) @LYSL@:\«“! 2
) g reie ] §
e, - = S — Q
Yeirrims | b g~k € L@\*IQ\\L = 7
At 5 yren ] ©) e ees *
Y eower - |«m 5 \*auu.uw LB -ov| sooe AL M
T = § 3 : Iz 650 juein se99 sumin ~
3 3t el N .
2 $106 fomnp wod  rueseo ks puwis sess  gelren Lagn juecp | HoR T sl 4 8 A .
% oy Liste L s E1BY Sy N
a4 OBICE "= [
2 Pveee e M J ; f_ goce= ¥ s
o m i 0] PR ool il N L 74| eoytoma .
s en L P - brint 3 —y St B sumlpaiaely oy i Cow s0m)
W srepmaiessr X Foemp | 9 neT Auey . o o oV 10LZ - TV
N - votsbiurys s |, . e, Sp— LS — o v ooTe
& o Sha03p vy Ny
@ (& G [©] NE) ooz (@ =wminymes N
i ¥ OO T 0 X
2 : 3 > B i
¢ | LoLLE ]
b _ i H y o i
o ! : Faw i 9 IR T o
' 1 i Pl H gty
| I y H
> | I 1 N Zst 3 00|
] 1 ;
8] i 1 | .,_____T
H H i
i H m | A R
_ j | 0y ol
| ! H i i R\ >k .
_, ! o O spRALR TRy UG U EAD S
1 | 1
" ! n
I ! 1 . !
! | ! _
i 1
| 1 1 1
I i | |
! “ ! N "ILNID NAID ONY
i ) i | N A LININNOD ONYITON.
Fom 507 b d “ TH 997 kg rd 1 Ee a4 “ Foy ey o om.z (roe 56z ) (vor co2) n.uu»m Wﬁ.«s.uuxh&
(oemogy oo Fpomes, e
! : ! : ! ety go  eimps
]
| ' I i !
i h : i
® @) @ @ '@ _® © obzes @ oszez ! osics o wss L]
. avo VIRV Ty i
ER) 1 I v 74 o1 o




